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QUESTIONS PRESENTED 
1. 


The first question presented is whether the scope of the 
topic under inquiry by the Committee in this case was so 
broad and indefinite that none of the questions asked about 
appellant’s Communist affiliations could be held to be perti- 
nent under the test of the majority opinion in Barenblatt 
v. United States, 360 U.S. 109, 79 S. Ct. 1081 (1959). 


2. 


The second question presented is, assuming that, under 
the Barenblatt test, the questions which appellant an- 
swered concerning his own Party affiliations were perti- 
nent, do those same circumstances make pertinent the ques- 
tions which cast appellant in the role of an informer and 
compel him to expose associates whom he believes are 
innocent of any wrongdoing. 


3. 


The third question is whether, assuming the pertinency 
of the informer questions is established, the private inter- 
est of appellant in following the dictates of his conscience 
‘palanced against the interest of Congress in exposure of 
‘Party members does not compel acquittal under the First 
Amendment. 


4. 


The fourth question is whether the fact that this inquiry 
was devoted to the investigation of a single great news- 
paper and thus invaded the field of freedom of the press, 

‘and the additional fact that the Communist Party during 
the period covered by this inquiry was a lawful politcal 
party, and the witness clearly established that his own 
activities were lawful and he knew of no conspiracy in the 

political organization to which he belonged to overthrow 

‘the government, is not a complete defense to his refusal 

| to answer concerning his associates in such lawful but un- 
popular political activities. 
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IN THE 


United States Court of Appeals 


No. 15,416 


Aupen Wurman, Appellant, 
v. 


Untrep States or America, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 


Appellant was indicted on nineteen separate counts of 
violation of 2 U.S.C. § 192 for refusing to answer certain 
questions put to him by the Senate Internal Security Sub- 
Committee.* He was tried without a jury before Judge 
Curran, found guilty on all counts and sentenced to im- 
prisonment for six months (said sentence being suspended) 
and a fine of $500.00, from which sentence he appeals. This 
Court has jurisdiction under 28 U.S.C. § 1291. 


* Hearings Before the Sub-Committee, January 4, 5 and 6, 1956, hereinafter 
referred to as ‘‘ Hearings.’’ 
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STATUTE INVOLVED 


The case arises under 2 U.S.C. § 192 which makes it un- 
lawful for a witness to refuse ‘‘to answer any question 
pertinent to the question under inguiry”’ put to him by a 
duly authorized committee of Congress. Also involved are 
the First and Fifth Amendments to the Constitation of the 
United States. 


STATEMENT OF THE CASE 


Appellant, Alden Whitman, has been a copy reader on the 
New York Times since 1951. (J.A. 42) On December 7, 
1955, he was questioned in Executive Session of the Internal 
Security Sub-committee of the United States Senate. On 
January 6, 1956, he was questioned at an open hearing on 
the same matters. It is his refusal to answer questions at 
the open hearing concerning the identity of his associates 
while he was a member of the Communist Party on which 
the nineteen counts of the indictment in this case are 
based. 


Both the scope of the hearings as stated by the Com- 
mittee and the “‘topic under inquiry” are indefinite and 
confused. The hearings themselves were denominated 
“Strategy and tactics of world Communism (Communist 
activity in New York)”’. (Hearings, Title Page) The Chair- 
man, on January 4th in calling the Committee to order, 
noted that the hearings were the result of the testimony of 
Mr. Winston Mansfield Burdette, a newspaperman and 
broadcaster, who had been a Communist from 1937 to 1940 
and had “‘rendered a patriotic service by disclosing to the 
Sub-committee the names of the men and women whom he 
knew as members of the Communist Party’’. Therefore, the 
Chairman stated, it was the duty of the Committee ‘‘to 
pursue every lead which develops out of the Burdette testi- 
mony”? (Hearings, 1587) which mainly related to news- 
papers. The Chairman also stated ‘‘We are not... in- 
vestigating any newspaper or group of newspapers, we are 
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simply investigating Communism wherever we find it’’. 
(Hearings, 1588) Senator Hennings, on the other hand, said 
“the Committee is interested in the extent and nature of 
so-called Communist infiltration if such exists, into any 
news-dispensing agency’’. (Hearings, 1588) 


However, the witness did not hear these explanations of 
the scope of the hearing, and the questions actually asked 
him showed that the inquiry was addressed to Communism 
in general at whatever place or date it could be found. 
Whitman testified that he had been a member of the Party 
from 1935 to 1948,—about 13 years. During the last 
seven of those years (1941 to 1948) he had been successively 
employed by the Buffalo Evening News and by the New 
York Herald Tribune. But the questions were not con- 
fined to the period Whitman was employed by newspapers. 
Prior to entering the newspaper field (from 1935 to 1941) 
appellant had been employed in minor capacities by the 
following organizations: (1) The National Committee for 
the People’s Rights, (2) research for an undisclosed in- 
dividual on a book, (3) The North American Committee to 
Aid Spanish Democracy, (4) Films for Democracy, (5) 
Veterans for Democracy, (6) TASS, the Russian news 
agency, (7) the New York Peace Committee, and (8) the 
American Committee for the Protection of Foreign Born. 
Nine of the nineteen counts of the indictment relate to 
appellant’s association with the above organizations. With 
the exception of TASS they had nothing to do with news- 
papers. The period covered by the questions went back 
sixteen years prior to the Committee hearings. It is clear, 
therefore, that in spite of Senator Hennings’ limiting 
statement (which appellant did not hear) the Committee 
was investigating Communism ‘‘in the grand manner’’ and 
on the broad front suggested by Resolution 366 (J.A.. 54) 
empowering the Committee to act. (Hearings, 1728-1757) 


Furthermore, the nature of the questions asked appel- 
lant makes it clear that the Committee was not inter- 
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ested in Whitman’s own activities as a Communist either 
before or after his newspaper career. He was asked no 
questions whatever as to his Party activities. The Com- 
mittee did not challenge Whitman’s statement that his own 
activities in the Party had been entirely innocent and that 
he himself had never taken part in any conspiracy against 
the Government. It sought no information on what Whit- 
man did at Communist meetings or pursuant to Party 
orders or policy. It sought only knowledge or information 
leading to knowledge of who Whitman’s friends and asso- 
ciates were. For example (Hearings, 1738-1739) : 


‘*Mr. Whitman. I have freely admitted, sir, without 
taking the immunity provisions of the fifth amend- 
ment to the Constitution, my own membership in the 
Communist Party. I have explained just now that I 
myself—and that is the only person I can speak for— 
have never to my knowledge taken part in any con- 
spiracy whatever. 

Mr. Sourwine. You never— 

The Chairman. We desire to know who your asso- 
ciates were in the cell of the Communist Party. 

Mr. Whitman. I decline to answer that, sir. 

Senator Jenner. On what grounds? 

The Chairman. On what grounds? 

Mr. Whitman. On the grounds set forth in my 
letter, sir. 

The Chairman. I order and direct you to answer 
that question. 

Mr. Whitman. I respectfully decline, sir, on the 
grounds set forth in my letter. 


In the same way, in connection with the eight positions 
which Whitman held from 1935 to 1941, prior to his news- 
paper experience, Whitman was never examined as to his 
Party activities but only with respect to his associates. 


At all times Whitman indicated complete willingness to 
disclose his own conduct in the Party but he was never 
asked about it. His refusal to answer as to his asso- 
ciates was based upon his conscientious objection against 
being cast in the role of an informer. His objections were 


1 He was not asked about his associates on TASS. 
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stated, in a letter to the Committee, to be the following: 
(1) that such questions were not pertinent to the hearing, 
and (2) that he could not constitutionally be forced to 
accept such a role. 


Whitman stated in the court below the reasons for failure 
to disclose the identity of persons he knew in the Party as 
follows: 


“c# © © T felt that by being compelled to answer the 
questions which I declined to answer, that I would be 
cast in the role of an informer. Now, like most Ameri- 
cans I have been brought up to despise and abhor the 
tattletale, the squealer and the informer. I felt I woald 
be violating the principles and tenets on which I have 
been brought up if I were asked to assume that role. 
* © *T felt, too, that I knew that I had engaged only, 
during the period of Communist Party membership, 
only in lawful activity. I knew that my associates had 
engaged also in this purely lawful activity, and I felt 
that as a result of what I knew to be the case, that if 
I were to name names to be an informer, that the 
result would be terrible trouble on the shoulders, 
on the heads of people who were as innocent as I of 
any Nailer ire, al I was confirmed in this belief by 
the fact that I knew of my own knowledge of people 
who had lost jobs, whose careers had been wrecked, 
whose families had been upset, whose children had been 
dislocated, purely because they had been exposed to 
the committee by somebody for what in its own time 
had been perfectly legal activity and I felt that it 
would be a mean and ignoble thing if I would be the 
vector, the agent to bring destruction on people ° * * 
I knew that, of course, it would be possible to save my 
own skin by giving the committee what it was pressing 
me for, namely, the names of other people, but I felt 
that I couldn’t in all conscience do this, because it 
seemed to me that one of the great heritages and 
privileges that I had as a citizen in a democracy was 
that of personal responsibility for my acts. * ° * I 
felt, sir, that as a matter of inner conscience here, 
that I could not disclose the names of innocent people 
in order to be of possible benefit to myself. real- 
ized that as a result I would undoubtedly have to 
stand trial for contempt. The likelihood arose of 
going to jail, which I am not anxious to do, but I am 
even less anxious, sir, to become in my own eyes an 
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ignominous person, and I feel deeply that I would 
utterly lose my self-respect were I to violate terms of 
my own inner integrity.’? (J.A. 52-54) 


The Government does not question the sincerity of Whit- 
man’s principles, nor his courage in sticking to them in 
the face of a threatened indictment. It is our position 
that to permit the Government to punish as a crime Whit- 
man’s adherence to such principles comes within the type 
of Government prosecution which Mr. Justice Holmes in a 
different but less compelling situation characterized as 
“<dirty business’’. Olmstead v. United States, 277 U.S. 438, 
470 (1928). We say it is absurd on this record to 
claim that the balancing of interests between Whitman’s 
conscience and the preservation of the State justifies im- 
posing on Whitman a criminal penalty as a consequence of 
his refusal to violate a moral principle with which most 
liberals would agree. Apart from technicalities, there- 
fore, the ultimate question is whether the threat of violent 
internal revolution offered by the Communist Party is so 
grave that an innocent man must go to jail if he refuses to 
expose his friends to personal ostracism and professional 
ruin because of an error in political judgment made before 
the present cold war. 


STATEMENT OF POINTS 


The points on which appellant intends to rely are those 
set out in the four questions presented. 


SUMMARY OF ARGUMENT 
I 


It is clear from the record and from the questions asked 
the witness that the topic under inquiry was the broad 
field of Communism wherever the Committee found it. 
Some of the questions concern newspapers but the area of 
questions went back to every sort of employment which 
appellant had engaged in since 1935. 


Barenblatt, the most recent opinion of the Supreme 
Court, read in the light of Watkins, leads to the conclusion 
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that such a topic as Communism wherever it is found is 
too broad to make specific questions with respect to the 
Communist activities of the witness pertinent. 


The contention that certain specific questions related to 
a narrower field and, therefore, the topic under inquiry 
with respect to each question is limited to the specific area 
covered by that question cannot be supported by the 
Barenbdlatt opinion. Two elements are necessary to make 
the questions pertinent. The first is a specific topic on 
which the entire examination of the witness is based. The 
second is a showing that each particular question relates 
to that topic. The topic under inquiry here, as shown by 
the entire record, was of the vaguest, broadest and most 
general character. It was not specific enough to make any 
of the questions pertinent under the majority opinion in 
Barenblat. 

suf 


Assuming for the purpose of argument that the ques- 
tions asked appellant about his own activities in the Com- 
munist Party were, as a matter of law, pertinent neverthe- 
less that rule of pertinency cannot apply to the questions 
asked appellant about his associates. Barenblatt makes a 
distinction between these two types of questions. It indi- 
cates that a different standard of pertinency must be 
applied to questions about associates which cast the wit- 
ness in the role of an informer. Our position is that this 
distinction which the Court makes must rest on the prin- 
ciple that compelling an individual to inform on his asso- 
ciates in the absence of a clear showing of present danger 
and where the inquiry is broad and indefinite is so repug- 
nant to principles of decency and conscience that only in 
an extreme case will informer questions be pertinent. This 
is not such a case. 

sa8i 


Assuming for the purpose of argument that the informer 
questions were pertinent to an inquiry as broad as this one, 
a balancing of the interests of appellant and the state 
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clearly permits the witness to refuse to answer. To hold 
otherwise is to send witnesses to jail for following a prin- 
ciple of conscience which is clearly understandable and 
which has been recognized for centuries as a courageous 
moral attitude. The distinction between compelling testi- 
mony about one’s self and one’s associates goes to the 
heart of the associational rights guaranteed by the First 
Amendment. Compulsory revelation of one’s associations 
may seriously inhibit association itself. NAACP v. Ala- 
bama, 357 U.S. 449 (1958). The appellant based his re- 
fusal on precisely the grounds recognized in the NAACP 
case. 


IV 


The examination here clearly impinged upon freedom of 
the press. It was addressed to a particular newspaper, 
The New York Times, as is shown by the fact that nearly 
all the witnesses subpoenaed at the hearing were or had 
been employees. 


Furthermore, and even more significant, is the fact that 
all of the questions concerned a period, remote in time 
from the inquiry, when the Communist Party was a lawful 
political activity in the United States. Appellant testified, 
or offered to testify, that he was engaged only in purely 
lawful activity, as were his associates. 


ARGUMENT 
L 


(1) THE TOPIC OF THE INQUIRY WAS TOO VAGUE AND 
INDEFINITE TO MAKE PERTINENT ANY QUESTIONS ASKED 
THE APPELLANT AT THE HEARING. 

The Supreme Court has held in both Watkins? and Bar- 
enblatt that before reaching the constitutional right of a 
witness to refuse to answer questions at a Congressional 
hearing it must be established that the questions are perti- 


2 Watkins v. United States, 354 U.S. 178, 77 S. Ct. 1173 (1957). 
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nent to the ‘‘topic under inquiry”’.* If that topic is too 
vague and indefinite, the questions will be held not perti- 
nent, and refusal to answer will not be deemed criminal 
contempt. 


This raises the question as to what the Court meant by 
the phrase ‘‘topic under inquiry’’. A minority of the Court 
in both Watkins and Barenblatt believed that the seope of 
the inquiry is that defined in the authorizing resolution, 
and that Resolution XI of the House of Representatives, 
which purports to define the jurisdiction of the Un- 
American Activities Committee, was so vague as to make 
any questions involving a witness’ political opinions or 
associations not pertinent. As Mr. Justice Black said in 
his dissenting opinion in Barenblatt (360 U.S. at 136) : 


“*. . . I believe that the resolution establishing the 
House Un-American Activities Committee and the 
questions that Committee asked Barenblatt violate the 
Constitution in several respects. (1) Rule XI creat- 
ing the Committee authorizes such a sweeping, un- 
limited, all-inclusive and undiscriminating compulsory 
examination of witnesses in the field of speech, press, 
petition and assembly that it violates the procedural 
requirements of the Due Process Clause of the Fifth 
Amendment. (2) Compelling an answer to the ques- 
tions asked Rarenblatt abridges freedom of speech and 
association in contravention of the First Amendment.”? 


The majority in Barenblatt rejected the minority test of 
pertinency based on the vagueness and confusion of the 
authorizing Resolution XI. It distinguished Rumely,‘ 
which seemed to support the position of Mr. Justice Black, 
on the ground that in Rumely there was no “legislative 
gloss’’ to aid in construing the extent of the authority 
granted, whereas in Barenblatt there had been voluminous 


3 Under the governing statute, 2 U.S.C. $192, it must be shown that peti- 
tioner wilfully refused ‘‘to answer any question pertinent to the question 
under inquiry.’ 

* United States v. Rumely, 345 U.S. 41, 73 S. Ct. 543 (1953). 
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subsequent hearings on Communism which showed the 
scope of the power granted to the Committee. The ma- 
jority concluded that no objection on the ground of perti- 
nency could be based on the resolution itself. 


The test applied by the majority in Barenblatt was 
stated as follows (360 U.S. at 124): 


‘What we deal with here is whether petitioner was 
sufficiently apprised of ‘the topic under inquiry’ thus 
authorized ‘and the connective reasoning whereby the 
precise questions asked relate[d] to it.’ (emphasis 
supplied) 


With this test in mind the majority in Barenbdlatt pro- 
ceeded to discuss the particular circumstances which made 
the questions on Communism pertinent in Barenbdlatt when 
similar questions were not pertinent in Watkins. The first 
distinction that the majority made was that Watkins, like 
appellant here, had made a specific objection on the ground 


of pertinency whereas Barenblatt had not. The Court did 
not appear to think failure to object was controlling. It 
therefore went on to decide the main issue of pertinency. 
On this issue the Court held that Barenblatt was ‘‘suffi- 
ciently apprised of the ‘topic under inquiry’ ’’ to make the 
pertinency of the questions asked him ‘‘clear beyond 
doubt’’, whereas Watkins was not. 


What was the information given to Barenblatt but denied 
to Watkins that made questions in the former pertinent 
and in the latter not pertinent? The Court pointed out the 
following: 


(1) Barenblatt had prepared a memorandum of consti- 
tutional law which showed he knew the Sub-committee’s 
authority and purpose in questioning him. No such memo- 
randum was submitted by appellant. 


(2) The Court relied on the absence in Barenblatt of 
matters set out in pages 209-215 of the Watkins opinion. 
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The principal matter referred to on these pages was 
that there was strong reason (in Watkins) to doubt the 
subject of the inquiry revolved about the labor matter. 
Six of the nine witnesses had no connection with labor. 
The context of the hearings indicated that the Committee 
was investigating ‘‘subversion and subversive propa- 
ganda”’ although it was clear that the Committee did have 
some interest in questions relating to labor. This is pre- 
cisely the situation im the present case. 


(3) In Barenblatt the subject matter of the inquiry had 
been identified at the commencement of the investigation 
as ‘‘Communist infiltration into the field of education’’. 
(360 U.S. at 124) In the present case the Committee was 
investigating Communism in general. 


(4) Just prior to petitioner’s appearance the scope of 
the day’s hearing had been announced as ‘‘in the main 
Communism in education and the experiences and back- 
ground in the party by Francis X. T. Crowley’. It was 
limited to Michigan, Boston and New York. The ‘‘topic of 
inquiry’’ in the present case has no limitations. 


(5) Petitioner had heard the Sub-committee interrogate 
the witness Crowley and had heard Crowley identify him 
as a former member of the Communist student organiza- 
tion in Michigan. Appellant here heard no such testimony. 


(6) The Chairman told Barenblatt why he had been 
called as a witness and Barenblatt stood mute. Appellant 
was given no such explanation in the present case. 


It would seem apparent, therefore, that on the very 
distinctions of the Watkins case which are the basis of the 
Barenbdlatt opinion, the questions asked appellant were not 
pertinent to the ‘‘topic under inquiry’? which was as broad 
and general as Resolution XI itself. 


The only specific information appellant was given dur- 
ing the entire hearing related to a single question which is 
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the subject of Count I of the indictment. The witness was 
asked ‘‘Who was in the unit in New York with you’’. 
(Hearings, 1733) The question referred to the witness’ 
transfer from a unit in Bridgeport to the Communist unit 
in New York in 1943. After the witness had refused to 
answer the Chairman gave him the following explanation 
of the reasons for asking the question (Hearings, 1737) : 


‘The Chairman. Now, Mr. Whitman, this subcom- 
mittee has information that there is a Communist cell 
or a Communist unit that is now active in New York 
City. I want to know, and that is one thing that we 
are investigating. I want you to tell us who were the 
members of the cell with you.’’ 


This related to a single question about the members of 
a Communist cell which appellant had joined on coming 
to New York to join the Herald Tribune staff. This was 
eleven years before the hearing. Does this explanation of 
the purpose of asking a single question give to that ques- 
tion, under the Barenblatt test, the pertinency which all the 
other questions lack? We assert it does not. The Court in 
Barenblatt took as its standard of pertinency whether the 
witness was ‘‘sufficiently apprised of the ‘topic under in- 
quiry’’’ and the connective reasoning ‘‘whereby the pre- 
cise questions asked related to it’, This standard sets up 
two requirements: (1) there must be a precisely limited 
“‘topic’’ on which the witness is being examined, and (2) 
the particular question must be connected with that limited 
‘‘topic’’. 

Here the topic under inquiry was Communism ‘‘wher- 
ever we find it’’. That topic is too broad and unlimited 
to satisfy the pertinent requirement of the governing stat- 
ute, 2 U.S.C. § 192, and due process. It may be that Con- 
gress could authorize a committee to investigate ‘‘Commu- 
nist activities generally’, but it does not follow that the 
judicial power could be invoked and criminal punishment 
imposed for refusal to answer inquiries conducted under 
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so amorphous a charter. The specific topic of the hearing 
must be stated with greater particularity. If a roving 
commission to investigate Communism wherever we find 
it were adequate, Watkins would have been found guilty 
of contempt. And in Barenblatt, the Court was at pains 
to emphasize that the subject matter of the inquiry had 
been identified at the commencement of the investigation 
as Communism infiltration into the field of education. 
The Court’s discussion of the precise topic of the commit- 
tee’s hearings would have been pointless and supereroga- 
tory if a mere general authorization sufficed. That being 
so, the knowledge of the witness that a question is con- 
nected with Communism in general does not make that 
question pertinent. 


The only way to escape this conclusion is to say that 
each question is its own “topic of inquiry’’. Therefore, if 
the question itself is definite as to time and place the 
witness must answer if he knows why the question is asked. 
Such a definition of ‘‘topic of inquiry’? would mean that 
Watkins has been reversed by Barenblatt. For Watkins 
clearly knew why each particular question was asked. The 
Committee had publicized from coast to coast that it was 
intent on discovering and exposing Communist cells. The 
question to Watkins related to the members of particular 
cells. From this Watkins was fully informed of every- 
thing that Barenblatt knew about the ‘‘topic”’ if the term 
“topic”? means the subject of any particular question. 
When the Supreme Court in Barenblatt sustained the 
Watkins decision on the ground that Watkins was not ap- 
prised of the ‘‘topic’’ under inquiry it necessarily held that 
the topic of inquiry at the hearing could not be merely the 
subject of any single question asked at that hearing. 


Appellant here got no new information from the state- 
ment that the Committee knew of an active Communist 
cell in New York. In view of the nationwide activity of 
the Party (of which the Court took judicial notice) it would 
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be incredible if no cell existed in our largest metropolis, a 
city where the Communists hold conventions and publish 
newspapers. The present case cannot be distinguished 
from Watkins on this ground. All this useless informa- 
tion did was to link the question to the vague general pur- 
pose of the hearing, i.e. Communism wherever and when- 
ever it could be found. 


This Court, therefore, should, in the light of the Baren- 
blatt opinion together with the repeated admonitions by 
the Supreme Court that constitutional questions should 
not be decided if it is possible to avoid doing so, declare 
that none of the questions asked of appellant was perti- 
nent because the ‘‘topic under inquiry’’ in this case was 
never limited to any particular aspect of the broad field of 
Communism. It was not limited, as in Barenblatt, to Com- 
munist infiltration into the field of education. Only in 
the event that the Court disagrees with us on this point 
will it be necessary to decide the troublesome second and 
third questions which may be stated as follows: 


(2) DO THE SAME CIRCUMSTANCES WHICH ARE SUFFICIENT 
TO MAKE PERTINENT A QUESTION AS TO THE WITNESS’ 
OWN COMMUNIST ACTIVITIES ALSO MAKE A QUESTION 
PERTINENT WHICH REQUIRES THE WITNESS TO DISCLOSE 
HIS FRIENDS AND ASSOCIATES IN THE PARTY? 


(3) ASSUMING THAT THE INFORMER QUESTIONS IN THIS REC- 
ORD ARE PERTINENT, DOES THE INTEREST OF APPELLANT 
IN FOLLOWING THE DICTATES OF HIS OWN CONSCIENCE 
OUTWEIGH THE INTEREST OF CONGRESS IN EXPOSING 
PARTY MEMBERS SO THAT APPELLANT CANNOT BE CON- 
VICTED OF REFUSAL TO ANSWER CONSISTENTLY WITH 
THE FIRST AMENDMENT? 


These questions will be discussed together. 


In Barenblatt the Court went to great lengths to avoid a 
decision on both these points. The question in Count I 
‘‘Are you now a member of the Communist Party?’’, and 
the question in Count II, ‘‘Have you ever been a member of 
the Communist Party?’’ were both held to be pertinent. 
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The Court explicitly found it unnecessary, however, to de- 
cide the pertinence of the question in Count II, ‘‘Now 
you have stated that you knew Francis Crowley. Did you 
know Francis Crowley as a member of the Communist 
Party?”? The Court noted that a decision favorable to 
Barenblatt on this count would not have decreased the 
amount of his sentence. It is clear that the Court felt 
there was a sharp difference between questions concerning 
the witness’ own activities and questions designed to elicit 
the identity of third parties and information about them. 


But although the Supreme Court did not rule on this, it 
suggested that even where the pertinency of questions as 
to the witness’ own Communist activities is clear beyond 
doubt, it does not necessarily follow that the pertinency 
of so-called informer questions is established by these same 
circumstances. In distinguishing Watkins the majority in 
Barenblatt makes this suggestion in a negative way as fol- 
lows: 


. And, lastly, unlike Watkins (354 U.S. at pages 
180.185, 77 S. Ct. at pages 1176-1178), petitioner re- 
fused to answer questions as to his own Communist 
Party a whose pertinency of course was 


clear beyond dou 
supplied) 


By this statement the Court necessarily inferred that the 
pertinency of the question in Count II ‘‘Did you know 
Francis Crowley as a member of the Communist Party?’’ 
was not necessarily ‘‘clear beyond doubt’’. 


It is apparent that the term ‘‘pertinent”’ has a different 
meaning in this context than its ordinary meaning. In the 
ordinary situation if the question about his own member- 
ship was pertinent, the question about Crowley’s member- 
ship would be equally pertinent. If the national interest 
in suppressing Communism is so great that a former Com- 
munist whose affiliation with the Party was innocent must 
disclose that membership though it may ruin his career, 
why does not the national interest equally require a wit- 


t.’”’ (360 U.S. at 125) (emphasis 
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ness to disclose who his Communist friends were? Why 
then does the Court suggest that a distinction can be made 
between the two types of questions? The Court can only 
have in mind the ignoble role which the Government would 
play if it forced a witness, who had fully disclosed his own 
conduct, to gain safety and absolution from Congress by 
thus destroying his associates. 


If this be the reason why the Court indicates that there 
may be a different standard of pertinency with respect 
to informer questions, such a standard would merge into 
and overlap the third issue which the Court must face, if 
the question be held to be pertinent. That issue is whether 
a balance of the private and public interests involved re- 
quires the witness to answer. The Court in Barenbdlatt 
puts that issue in this way (360 U.S. at 126-127): 


“However, the protections of the First Amendment, 
unlike a proper claim of the privilege against self- 
incrimination under the Fifth Amendment, do not af- 
ford a witness the right to resist inquiry in all cir- 
cumstances. Where First Amendment rights are as- 
serted to bar governmental interrogation resolution of 
of the issue always involves a balancing by the courts 
of the competing private and public interests at stake 
in the particular circumstances shown. These rin- 
ciples were recognized in the Watkins case, where, 
in speaking of the First Amendment in relation to 
congressional inquiries, we said (354 U.S. at page 198, 
77 S. Ct. at page 1185) : ‘It is manifest that despite 
the adverse effects which follow upon compelled dis- 
closure of private matters, not all such inquiries are 
barred. *** The critical element is the existence of, 
and the weight to be ascribed to, the interests of the 
Congress in demanding disclosures from an unwilling 
witness.’ ”’ 


Following this standard the Court weighed the interests 
of Congress in compelling disclosure of personal Commu- 
nistic activities and the “‘private’’ interests against such 
disclosure. The conclusion reached was the Barenblatt 
must disclose his own activities. In stating that the bal- 
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ance must be struck between ‘‘competing private and 
public interests’’ the Barenblatt opinion introduces a new 
concept in the application of the First Amendment. Mr. 
Justice Black contended in his dissent in Barenblatt that 
the interests which should be balanced are all public inter- 
ests. (360 U.S. at 144) 


‘“‘But even assuming what I cannot assume, that 
some balancing is proper in this case, I feel that the 
Court after stating the test ignores it completely. At 
most it balances the right of the Government to pre- 
serve itself, against Barenblatt’s right to refrain from 
revealing Communist affiliations. Such a balance, 
however, mistakes the factors to be weighed. In the 
first place, it completely leaves out the real interest 
in Barenblatt’s silence, the interest of the people as a 
whole in being able to join organizations, advocate 
causes and make political ‘mistakes’ without later 
being subjected to governmental penalties for having 
dared to think for themselves. It is this right, the 
right, to err politically, which keeps us strong as a 
Nation.’’ 


Though counsel for appellant are inclined to agree with 
Mr. Justice Black, nevertheless this Court is bound by the 
majority decision that public and private interests must be 
balanced to determine whether the First Amendment pro- 
tects the witness. In Barenblatt the Court balanced these 
interests against the witness when he refused to testify 
as to his own activities. In declining to pass on the in- 
former question the Court clearly suggests that a different 
balance might have been reached in that situation. 


This distinction, like the distinction relating to perti- 
nency in the two situations, can only be based on moral 
grounds. Otherwise we can see no basis for it. The Baren- 
blatt opinion does not state what these grounds are. Never- 
theless they can easily be inferred. They are based on 
the fact that public morality is affronted by compelling an 
innocent witness to become an informer on his associates 
in violation of his conscience. This important fact shifts 
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the balance in the absence of any immediate danger to the 
State or to lives or property. 


By reserving decision on the present question, the Su- 
preme Court recognized the distinction between compelling 
testimony about one’s self and one’s associates, although it 
did not decide whether this distinction was of legal sig- 
nificance. We submit that the distinction is one which 
goes to the heart of the associational rights which are 
guaranteed by the First Amendment. De Jonge v. Oregon, 
299 U.S. 353 (1937); NAACP v. Alabama, 357 U.S. 449 
(1958) ; Scull v. Virginia, 359 U.S. 344 (1959). The ques- 
tions which appellant refused to answer were precisely as to 
the identity of the individuals with whom he associated. 
That compulsory revelation of all one’s associations is 
likely to have serious inhibiting effects on the act of asso- 
ciating was authoritatively recognized in NAACP v. Ala- 
bama, 357 U.S. at 462: 


“‘It is hardly a novel perception that compelled dis- 
closure of affiliation with groups engaged in advocacy 
may constitute as effective a restraint on freedom of 
association as the forms of governmental action in the 
cases above were thought likely to produce upon the 
particular constitutional rights there involved. This 
Court has recognized the vital relationship between 
freedom to associate and privacy in one’s associations. 
. .. Compelled disclosure of membership in an organi- 
zation engaged in advocacy of particular beliefs is of 
the same order. Inviolability of privacy in group 
association may in many circumstances be indispen- 
sable to preservation of freedom of association, par- 
ticularly where a group espouses dissident beliefs. 
Cf. Umted States v. Rumely, supra, at 56-58 (concur- 
ring opinion). 


‘¢We think that the production order, in the respects 
here drawn in question, must be regarded as entailing 
the likelihood of a substantial restraint upon the exer- 
cise by petitioner’s members of their mght to free- 
dom of association. Petitioner has made an uncon- 
troverted showing that on past occasions revelation of 
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the identity of its rank-and-file members has exposed 
these members to economic reprisal, loss of employ- 
ment, threat of physical coercion, and other manifesta- 
tions of public hostility. Under these circumstances, 
we think it apparent that compelled disclosure of peti- 
tioner’s Alabama membership is likely to affect ad- 
versely the ability of petitioner and its members to pur- 
sue their collective effort to foster beliefs which they 
admittedly have the right to advocate, in that it may 
induce members to withdraw from the Association 
and dissuade others from joining it because of fear of 
exposure of their beliefs shown through their associa- 
tions and of the consequences of this exposure.”” 


See also Barsky v. United States, 83 U.S. App. D.C. 
127, 167 F. 2d 241, 249 (D.C. Cir. 1948), cert. den. 334 US. 
843 (1948). 


These considerations are entirely applicable here, and 
were indeed, the stated basis of appellant’s refusal to an- 
swer. (J.-A. 21). That past or present membership in 


the Communist party, exposes individuals to “economic 
reprisal, loss of employment . . . and other manifestations 
of public hostility”’ is a matter of common knowledge and 
is reflected in reported decisions. Cf. Schware v. Board of 
Bar Examiners, 353 U.S. 232 (1957) ; Konigsberg v. State 
Bar, 353 U.S. 252 (1957); Black v. Cutter Laboratories, 
351 U.S. 292 (1956); Greene v. McElroy, 360 US. 474 
(1959). This is not a case where there is any suggestion 
that the conduct of Appellant and those individuals whose 
identity he refused to reveal was other than entirely inno- 
cent; appellant’s claim of privilege was based on this 
premise (J.A. 52-54), and he was entitled to assert it on 
behalf of his own and the other individuals’ associational 
rights. NAACP v. Alabama, 357 U.S. at 458-60. 


Where a witness refuses to answer as to his own mem- 
bership in the Communist Party, the refusal is in his own 
self-interest. Where he refuses to inform on his friends 
there can be no possible self-interest. He is risking a 
criminal penalty solely because his conscience tells him 
that he should not be party to a scheme of exposure which 


20 


will ruin persons whose innocent association with Com- 
munism may have been induced by the witness. 


What was the situation confronting appellant when he 
took the risk of refusing to answer informer questions? 
He knew, as everyone knows, as four Justices of the Su- 
preme Court found, and as the Committee itself admits, 
that the purpose of the Committee was the exposure of 
individuals. The Committee rightly felt that such ex- 
posure was a more effective way of destroying the Com- 
munist movement than any possible legislation would be. 
It has proved not only effective against the Communist 
movement; but equally effective against all radical groups 
whose ideas may be even remotely associated with Com- 
munism. The Committee, no doubt conscientiously, de- 
sired to discourage people from joining radical movements 
and their tactics of exposure have unquestionably had that 
desired (though not necessarily desirable) result. 


Nevertheless it contradicts the spirit of our Constitution 


to destroy even the Communist movement by this kind of 
intimidation. Five Justices of the Supreme Court, includ- 
ing Justice Harlan who wrote the majority opinion in 
Barenbdlatt, concurred in the Watkins opinion which said 
(354 U.S, 178, 200 (1957)) : 


‘We have no doubt that there is no congressional 
power to expose for the sake of exposure.”’ 


It is true that the majority in Barenbdlatt held that the 
Supreme Court could not consider that illegitimate pur- 
pose as a basis for limiting the jurisdiction of a committee 
of Congress. Nevertheless, the condemnation of such a 
purpose expressed in the Watkins decision still stands. 


Under these circumstances appellant refused, at the risk 
of going to jail, to aid the Committee in its illegitimate 
purpose of exposing his associates. He anticipated the dis- 
tinction which was later expressed in Barenbdlatt. He an- 
swered all the questions about his own conduct. He 
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had the same reluctance to expose his friends that the 
Court had to decide that a witness must expose them. He 
explained his reasons as follows (J.A. 53-54) : 


“‘T knew that, of course, it would be possible to save 
my own skin by giving the committee what it was 
pressing me for, namely, the names of other people, 
but I felt that I couldn’t in all conscience do this, be- 
cause it seemed to me that one of the great heritages 
and privileges that I had as a citizen in a democracy 
was that of personal responsibility for my acts. * * * 
I felt, sir, that as a matter of inner conscience here, 
that I could not disclose the names of innocent people 
in order to be of possible benefit to myself. I real- 
ized that as a result I would undoubtedly have to 
stand trial for contempt. The likelihood arose of going 
to jail, which I am not anxious to do, but I am even 
less anxious, sir, to become in my own eyes an ignomi- 
nous person, and I feel deeply that I would utterly 
lose my self-respect were I to violate terms of my own 
inner integrity.’’ 


This Court, if it decides the question of pertinency 
against appellant, must face the issue whether appellant 
can be convicted for following a principle that most men 
would applaud. That is the consideration that this Court 
must weigh against the convenience of Congress. 


We say that this balance weighs heavily against the 
prosecution in this case. Compulsory informer testimony 
where it relates to a political or religious movement (how- 
ever subversive it be regarded at the time) and not to a 
specific crime has always been abhorred by civilized na- 
tions. Even prisoners of war, who are open enemies, can- 
not under civilized rules of warfare be punished because 
they do not inform their captors about the disposition 
of their troops. The Communists who violated this rule in 
the Korean war were looked at with horror by Americans. 
It was the custom in Russia to induce and reward inform- 
ers. Children would inform on their parents concerning 
activities and associations. This was regarded with uni- 
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versal condemnation by all Americans. Yet what is the 
essential difference between punishing appellant for re- 
fusal to inform and this Russian practice? There is a 
difference in degree and in the punishment involved, but 
can that difference be enough to weigh the balance against 
appellant when the basic principle is the same? 


Where specific crimes have been committed by a group 
no one objects if a member of that group, though innocent 
himself of crime, should tell who his associates were. But 
where the so-called ‘‘crime’’ is the possible ultimate over- 
throw of the Government by a presently impotent political 
party, and where the questions relate to a period going 
back to 1935, the following observation by Judge Youngdahl 
in the case of United States v. Peck, 154 F. Supp. 603, 607 
(D.D.C., 1957), becomes particularly relevant: 


‘Peck was asked to identify persons who belonged to 
groups at a time when those groups constituted legiti- 
mate political associations and when many Americans 
who would have violently opposed the overthrow of 
the government by force were members. These ques- 
tions related to periods which were remote in time and 
in which a different political climate prevailed. There 
had not yet occurred any armed conflict between 
American and Communist armies. The witness was 
asked to name his fellow members of the Young Com- 
munist unit at Hearns Department Store (in 1937-42) 
and the Communist party unit at a now defunct news- 
paper ‘The New York Star’ (in late 1948 and early 
1949). There is little, if any, national interest to be 
served by engaging in so indiscriminate a resurrection 
of the political past—and whatever interest there is, 
is more than counterbalanced by the deprivation of 
First Amendment rights.’’ 


Accordingly, we think the First Amendment requires 
appellant’s acquittal. To hold otherwise would be to 
grant judicial sanction to practices strikingly similar to 
those described in the Encyclopedia Brittanica’s article on 
the Inquisition: 
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‘‘The accused swore that he would tell the whole truth, 
and was bound to denounce all those who were part- 
ners of his heresy, or whom he knew or suspected to 
be heretics. If he confessed, and denounced his accom- 
plices, relatives or friends, he was ‘reconciled’ with 
the Church and had to suffer only the humiliating 
crear prescribed by canon law.’? (Encyclopedia 
rittanica, p. 379, 1952 ed.) 


To paraphrase Mr. Justice Holmes’ famous dissent in 
Olmstead v. United States, 277 U.S. 438, 470 (1928) : 


‘“We have to choose, and for my part I think it a less 
evil that some [persons who were members of the 
Communist Party more than eleven years ago] should 
escape [public exposure] than that the government 
should play an ignoble part.’’* 


IL 


THE QUESTIONS PUT TO APPELLANT WERE NOT PERTINENT 
BECAUSE THEY INVADED THE AREA OF FREEDOM OF 
THE PRESS. 

This Court has authoritatively decided that ‘‘pertinency 
is an element of the criminal offense which must be shown 
by the prosecution’? Bowers v. U. S., 92 U.S. App. D.C. 
79, 84, 202 F. 2d 447, 452 (D.C. Cir. 1953) and that ‘‘the 
United States had the task of proving his guilt beyond a 
reasonable doubt, and a part of that task was to show the 
pertinency of the questions he refused to answer, since 
pertinency was not apparent from the questions them- 
selves’’ (id.). In Rumely v. U. S., 90 U.S. App. D.C. 382, 
197 F. 2d 166, 177 (D.C. Cir. 1952), this Court held, and the 
Supreme Court affirmed the view (U. S. v. Rumely, 345 U.S. 
41) that, ‘‘... ‘pertinent,’ as used to describe a requisite for 
valid congressional inquiry, means pertinent to a subject 
matter properly under inquiry, not generally pertinent to 
the person under interrogation’? (emphasis supplied). 
This followed the authoritative precedent of Sinclair v. 
United States, 279 U.S. 263, 296-297, 49 S. Ct. 268, 273 


5 The views of Mr. Justice Holmes were subsequently adopted in Nardone 
v. United States, 302 U.S. 379 (1937). 
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(1929), holding that the Government ‘‘must plead and 
show that the question pertained to some matter under in- 
vestigation.”? In Bowers this Court noted (202 F. 2d at 
453) that ‘‘the trial judge has no more right to assume 
pertinency without proof than a jury has to guess at guilt.’’ 
See McGrain v. Daugherty, 273 U.S. 135 (1927). 
In Sinclair (279 U.S. at 298) the Supreme Court noted 
that the question of pertinency 
‘may be likened to those concerning relevancy at the 
trial of issues in court, and it is not essentially different 


from the question as to materiality of false testimony 
charged as perjury in prosecutions for that crime.”’ 


The issue here, therefore, is whether the questions asked 
appellant were ‘‘relevant’’ or ‘‘material’’ to the subject 
matter under inquiry. We have already demonstrated the 
nebulousness of the ‘‘question under inquiry’’ here. Even 
if it be assumed, however, that the appellant was suf- 
ficiently apprised as to that matter, the questions put to 


him were not relevant. 


In making this inquiry, we urge on the Court the cor- 
rectness of the rule announced by Chief Judge Biggs in 
United States v. Orman, 207 F. 2d 148, 158 (3rd Cir. 1953) 
that 


“‘The individual must rely, for the protection of his 
privacy, upon the requirements of pertinency discussed 
above. Where a Congressional investigation enters a 
field to which the First Amendment is applicable, 
courts will be particularly careful to check unlawful 
lines of inquiry.”’ 

We think it is not to be doubted that the questions here 
entered a ‘‘field to which the First Amendment is appli- 
cable.”? In the first place, they entered the domain of the 
free press, and in the second, they inquired into lawful 
political activity. 
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Freedom of the Press 


We suggest that the record in this case leaves no room 
for reasonable doubt that the real target of this inquiry 
was the New York Times. Fourteen of the eighteen wit- 
nesses called were present or former employees of the 
Times. (J.A. 25). The Committee Counsel testified that 
‘‘the fact that a number of these people were working on 
the New York Times is not sheer accident.”? (J.A. 27). 
The New York Times was under no illusions about the 
matter, for reasons which it editorially set forth at length. 
(J.A. 56). The curious use made by the Committee of the 
Matusow affidavit with reference to Communists employed 
by the Times is revealing. (J.A. 29-31). The Times 
editorial noted (J.A. 56) that, 


“It seems to us quite obvious that the Eastland in- 
vestigation has been aimed with particular emphasis 
at the New York Times.’’ 


Even if we concede that there is some doubt (cf. J.A. 26), 
we feel that this record evidence is sufficient to demon- 
strate that this entire inquiry ‘‘entered a field to which 
the First Amendment was applicable,” that the entirely 
justifiable suspicion that the Committee was attempting 
to serve the ulterior political purposes of its Chairman is 
sufficient to invoke the caution appropriate in finding per- 
tinency where Constitutional issues are involved. 


Since ‘‘informed public opinion is the most potent of all 
restraints upon misgovernment, the suppression or 
abridgement of the publicity afforded by a free press can- 
not be regarded otherwise than with grave concern.’? 
Grosjean v. American Press Co., 297 U.S. 233, 250 (1936), 
and see the discussion at pp. 245-250. 


Manifestly, the New York Times could not stop this in- 
quiry ; it was not subpoenaed, was not a witness, and could 
not enjoin it. The only check on this unwarranted intru- 
sion into the affairs of a free press is therefore to be 
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found in a judicial policy of not lending a judicial sanction 
to Committees which overstep legitimate boundaries by 
compelling disclosure under these circumstances. 


pond 


THE QUESTIONS PUT TO THE APPELLANT WERE NOT PERTI- 
NENT BECAUSE THEY INVADED THE AREA OF LAWFUL 
POLITICAL ACTIVITY. 

In our discussion of the above contention we shall demon- 
strate that the remoteness in time of the appellant’s asso- 
ciations which were the subject of the inquiry conclusively 
refutes any claim of pertinency which may be made. This 
objection on the ground of pertinency is, of course, equally 
compelling to dispel any interest which the Committee may 
have had in the answers to these particular questions. 
The identity of individuals who were members of the 
Party before its nature as other than a political party was 
generally recognized, and when association may have been 
innocent, is of little discernible aid to any legislation which 
could deal with the prevention of future subversion. Bar- 
enblatt leans heavily on the ‘‘long and widely accepted 
view”? that the party is different, 360 U.S. at 128, but the 
decisions which expressed this view cited by the Court all 
postdate Whitman’s own leaving the party. Signifi- 
cantly he testified that the developments in 1946-47, which 
marked the beginning of the deterioration of relations be- 
tween the United States and the Soviet Union, were the 
cause of his decision to quit. (J.A. 49). 


Moreover, the fact that membership in the party at the 
time that Whitman was active was entirely consistent with 
patriotism to the United States, distinguishes the asso- 
ciational rights involved in the present case from those 
involved in Barenblatt, which were subsequent to this 
change. See 360 U.S. at 114. In Schware v. Board of Bar 
Examiners, 353 U.S. 232 (1957), the Supreme Court held 
unanimously (see id. at 243-46 and 250-51) that no inference 
of bad moral character can be deprived from membership in 
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the Communist party in the late 30s. Whitman’s reasons 
for joining the party closely parallels those of Schware. 
Compare appellant’s testimony at J.A. 43-44 and the prof- 
fer at J.A. 46-48 with 353 U.S. 245-46. See also Wieman 
v. Updegraff, 344 U.S. 183, 190 (1952) ; Konigsberg v. State 
Bar, 353 U.S. 252, 267-68 (1957). 


Whitman testified before the Committee that he person- 
ally did not consider the Communist party a conspiracy 
when he was active. (Gov’t Ex. #6, pp. 13-14). He 
offered to prove (J.A. 47-48) that his associates in the 
party were equally innocent of subversive intent or con- 
duct. Whether or not membership in the party could be 
thus innocent after the developments in the late forties or 
the fifties, or after the Communist Control Act of 1954, 
Whitman and those he would protect were engaged in the 
exercise of constitutionally protected associations. Com- 
pare De Jonge v. Oregon, 299 U.S. 353 (1937). 


The appellant took the stand and offered to prove that 


all of the activities in which he and his associates had en- 
gaged were lawful, and were so regarded by the public at 
that time; that there had been neither Court decisions nor 
legislation holding the contrary. The offers were, we think 
erroneously, rejected. (J.A. 47-48). 


The Committee was not authorized to examine into law- 
ful political activity. Senate Resolution 366 of the 81st 
Congress, which is asserted to be the grant of investigative 
authority to the Committee, is directed at (1) The admin- 
istration, operation and enforcement of the Internal Se- 
curity Act of 1950. The questions here all related to a 
period prior to 1950, and could hardly have been relevant 
to this inquiry. (2) The administration . . . of laws re- 
lating to espionage, sabotage and the protection of the 
internal security of the United States, and (3) The extent, 
nature and effect of subversive activities in the United 
States. Yet Counsel for the Committee was unable to re- 
call any question which was asked in the course of this 
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inquiry which related to ‘‘espionage, sabotage, or the 
overthrow of the government by force and violence.’’ 
(J.A. 32-33). It is not to be doubted, we are certain, that 
the limited authority conferred on the Committee stemmed 
from the understandable reluctance of the Congress to 
authorize an investigation into lawful political activity. 


This restraint on the part of the Congress has a firm 
foundation. Madison, writing before the Bill of Rights 
had been framed, stated that, 


“It is my sincere opinion that the Constitution ought 
to be revised, and that the first Congress meeting un- 
der it, ought to prepare and recommend to the States 
for ratification, the most satisfactory provisions for 
all essential rights, particularly the right of Con- 
science in the fullest latitude, the freedom of the 
press, trials by jury, security against general war- 
rants, etc.’ 


Edmund Randolph, the author of the Virginia Declara- 


tion of Rights of June 12, 1776, the precutsor of the Bill 
of Rights, said of it, 


“In the formation of this bill of rights two objects 
were contemplated ; one, that the legislature should not 
in their acts violate any of these canons; the other, 
that in all the revolutions of time, of human opinion 
and of government, a perpetual standard should be 
erected, around which the people might rally . . .”” 


In Barron v. Baltimore, 7 Peters 248, 250 (1833), 
Chief Justice Marshall set forth the considerations which 
prompted the adoption of the Bill of Rights and noted the 
fears that ‘‘those powers which the patriot statesmen 
deemed essential to union . . . might be exercised in a man- 
ner dangerous to liberty.’? Chief Justice Shaw held in 
Burnham v. Morrissey, 14 Gray 226 (SJC, Mass.) that, 


6 James Madison to George Eve, January 2, 1798, Doowmentary History of 
the Constitution, Vol v, pp. 161-163. 


7 Randolph’s Essay, 44 Virginia Magazine of History 47 (1936) . 
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“The (Massachusetts) House of Representatives is not 
the final judge of its own power and privileges in cases 
in which the rights and liberties of the citizen are con- 
cerned, but the legality of its action may be determined 
by this court.’’ 


And in Kilbourn v. Thompson, 103 U.S. 168, 181 (1881) the 
Supreme Court unanimously followed this precedent, not- 
ing that, 
“‘Conceding for the sake of argument that there are 
cases in which . . . the Congress of the United States 
may punish for contempt of its authority, or disregard 
of its orders, it will scarcely be contended by the most 


ardent advocate of their power in that respect that 
it is unlimited.”’ 


In Sinclair v. U.S., 279 U.S. 263, 292 (1929), the Supreme 
Court pointed out that, 


««. . . it is well to remember that few, if any, of the 
rights of the people guarded by fundamental law are 
of greater importance to their happiness and safety 
than the right to be exempt from all unauthorized, 
arbitrary or unreasonable inquiries and disclosures in 
respect of their personal and private affairs.’’ 


This rule has been recently and vigorously restated in 
Quinn v. U. S., 349 U.S. 155, 161 (1955). 


We need not speculate what action the Congress would 
take if a proposal to permit investigation into lawful 
political activities of the citizen were seriously advanced ; 
while we are confident that it would be summarily rejected, 
the Constitutional issue would remain even if it were 
adopted. Hence U.S. v. Rumely, 345 U.S. 41, at 44 and 56, 
teaches that the clearest showing that the Congress did 
authorize an investigation of this kind is essential. Here 
the enabling Resolution does not mention lawful political 
activity. 

The Government made no effort whatsoever to rebut 
the proffered testimony of the appellant that all the 


30 


activities of himself and his associates constituted, at the 
time they were engaged in, lawful political activity; the 
record contains not a scintilla of evidence to the contrary. 
Here, as in Schware v. Board of Bar Examiners, 353 US. 
232, 244 (1957), 


‘‘During the period when (appellant) was a member, 
the Communist Party was a lawful political party with 
candidates on the ballot in most States. There is noth- 
ing in the record that gives any indication that his 
association with that Party was anything more than a 
political faith in a political party.”’ 

There is no evidence here that appellant ‘‘participated 

in any illegal activity or did anything morally reprehen- 

sible as a member of that Party.’’ (id.). 


The appellant offered to prove that he joined the Com- 
munist Party for clearly stated political reasons (J.A. 46). 
He offered to prove that all his activities within the Party 
were lawful (J.A. 47). He offered to prove that he left 
the Party for bona fide political and trade union reasons 
(J.A. 50-51). The trial court, erroneously in our view, 
excluded this evidence; in any event, the Government did 
not prove or attempt to establish the contrary. As in 
Schware (353 U.S. at 246), 


‘‘Assuming that some members of the Communist 
Party during the period from 1932 to 1940 had illegal 
aims and engaged in illegal activities, it cannot auto- 
matically be inferred that all members shared their 
evil purposes or participated in their illegal conduct.’’ 


In the light of appellant’s offer to prove the contrary, 
there is here no problem of ‘‘inferring’’ anything. Once 
it was made plain to the Committee that appellant’s 
knowledge was limited solely to lawful political activity, 
the limit of Committee authority was reached; any ques- 
tions thereafter extended into a domain from which the 
Committee was excluded both by the express language of 
Resolution 366 and by Constitutional limitations. We 
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recognize, of course, that there may be cases in which 
drawing the line between legitimate and subversive political 
activity may be difficult. That problem is not present here 
in view of appellant’s unchallenged and uncontradicted 
offers of proof that his purpose in joining the Party, and 
his activities within it, were entirely lawful. 


And relevant in dealing with this matter is the issue 
of temporal remoteness. In Bowers v. US., 92 U.S. App. 
D.C. 79, 81, 202 F. 2d 447, 449 (D.C. Cir. 1953), this Court 
held that, 


‘¢. .. We are unable to see how an investigation into 


the activities of organized crime in interstate com- 
merce which was being conducted in 1951 would be 
furthered in any way by the subcommittee’s knowledge 
of what business Bowers engaged in in Chicago some 
twenty-four years before.’’ 


The activities in which appellant engaged covered the 
years 1938-1948. The inquiry here was conducted in 
January, 1956. (J.A. 52). The Resolution authorizing the 
work of the Committee was adopted in 1950, and one of its 
primary purposes was to investigate the operation of the 
Internal Security Act of 1950 (J.A. 54). While it is true 
that the temporal remoteness in Bowers is greater than 
here, we think it clear that the question put to Bowers 
did not ‘‘enter a field to which the First Amendment is 
applicable,’’ and that a higher standard of pertinency is 
therefore here appropriate. The argument that the ques- 
tions asked appellant might conceivably lead to some rele- 
vant questions (cf. J.A. 33) proves too much, for under 
such a standard every question would of necessity be 
pertinent. 


We suggest to the Court that it is not without significance 
that neither at the hearing before the Committee, nor in 
the indictment (J.A. 4-6), nor at the trial, nor, except for 
the conclusionary statement that the questions were per- 
tinent (J.A. 55), in the opinion of the court below, has any 
effort been made to establish pertinency. If pertinency was 
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as clear as the Government must insist it is, surely some 
light could have been shed on this subject at some stage of 
the ease. In and of itself, this indicates that pertinency 
has not been established beyond a reasonable doubt. 


The questions asked appellant related to a period ex- 
tending from 23 to 8 years before he was called. They 
were part of an inquiry which roused a reasonable sus- 
Picion that it was directed at a large and respected metro- 
politan daily newspaper. They related exclusively to 
activities of himself and his associates which, it is not 
disputed, were lawful political activities. On this record, 
mindful of Mr. Justice Brandeis’ warning in Olmstead v. 
U.S., 277 U.S. 438, 478 (1928), that, 


‘The makers of our Constitution . . . conferred, as 
against the government, the right to be let alone— 
the most comprehensive of rights and the right most 
valued by ci men.”’ 


we say that on this ground pertinency has not been made 
out. 


CONCLUSION 


For these reasons we respectfully urge that this Court 
remand the case to the District Court with instructions to 
enter a judgment of acquittal of the appellant. 


Respectfully submitted, 


Tuurman ARNOLD 
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Gzorce KavrMann 
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No. 15416 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The Appellant was charged in a nineteen-count indictment 
(J-A. 4-6), returned in the United States District Court for the 
District of Columbia, with having refused, in violation of 2 
USC. 192 (infra, pp. 7-8), to answer nineteen questions, per- 
tinent to the matter under inquiry, put to him by the Subcom- 
mittee To Investigate the Administration of the Internal Se- 
curity Act and Other Internal Security Laws (popularly known. 
as the Subcommittee on Internal Security) of the Committee 
on the Judiciary of the United States Senate. Appellant was 
found guilty by the court on all counts (J.A. 54-55) and was 
sentenced to pay a fine of $500 and to serve six months im- 
prisonment, execution of which was suspended (J.A. 62-63). 

The pertinent facts may be summarized as follows: 

Senate Resolution 366, 8lst Congress, 2d session (infra, pp. 
8-9) authorizes and directs its Committee on the Judiciary “or 
any duly authorized subcommittee thereof,” to make a “com- 
plete and continuing study and investigation of (1) the admin- 
istration, operation, and enforcement of the Internal Security 

(2) 
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Act of 1950; (2) the administration, operation, and enforce- 
ment of other laws relating to espionage, sabotage, and the pro- 
tection of the internal security of the United States; and (3) the 
extent, nature, and effects of subversive activities in the United 
States, its Territories and possessions, including, but not limited 
to, espionage, sabotage, and infiltration by persons who are or 
may be under the domination of the foreign government or 
organizations controlling the world Communist movement or 
any other movement seeking to overthrow the Government 
of the United States by force and violence.” Pursuant to this 
authorization, the Subcommittee on Internal Security was 
appointed by the Chairman of the Committee on the Judiciary 
and was continued through successive Congresses (Govt. 
Exhibits 3, 4; Tr. 13-14). 

Immediately after the Subcommittee began to operate, it 
commenced a continuing investigation into “the strategy and 
tactics of world communism” (J.A. 37). On June 28 and 29, 
1955, in the course of this investigation, Winston Burdett, a 
newspaperman and broadeaster, testified that he had been 
recruited into the Communist Party and that thereafter Party 
leaders had induced him to become a foreign correspondent for 
a major American newspaper and to use that position as a cover 
for military espionage for the Soviet Union (Tr. 173-174) 

On Wednesday, January 4, 1956, at the openings of the hear- 
ings at which appellant testified, the Chairman of the Subcom- 
mittee announced that the present hearings “stem from ses- 
sions of this subcommittee held on June 28 and 29, 1955, in 
which we heard the testimony of Mr. Winston Mansfield Bur- 
dett, a newspaperman and broadcaster” (Govt. Exhibit 8, p. 
1587)2 The Chairman pointed out that “among the persons 

4"The Burdett testimony was offered in evidence as Gov. Ex. 7 (Hearings 
before the Subcommittee to Investigate the Administration of the Internal 
Security Act and other Internal Security Laws of the Committee on the 
Judiciary, United States Senate, 84th Cong., Ist Sess., on Strategy and 
Tactics of World Communism (Recruiting for Bapionage), June 28 and 29, 
1955, Part 14, (pp. 1828-1368), but it was rejected as being too remote in 
time (‘Tr. 15-18). 

*® Government Exhibit 8 is part 17 of the printed transcript of the hearings 


before the Subcommittee to Investigate the Administration of the Internal 
Security Act and Other Internal Security Laws of the Committee on the 
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involved in this investigation have been many who were or are 
members of the press, and that the international Communist 
conspiracy has as one of its primary aims the influencing of 
public opinion, thus carrying on its psychological warfare 
against the United States and its institutions from inside by 
methods of penetration” (zbid.). Thereupon Senator Hen- 
nings asked that it be “generally known and understood that 
this is not an attack upon any one newspaper, upon any group 
of newspapers as such, but an effort on the part of this com- 
mittee to show such participation and such attempt as may be 
disclosed on the part of the Communist Party in the United 
States or elsewhere, indeed, to influence or to subvert. the 
American press” (id., p. 1588). The Chairman concurred, 
stating that the Subcommittee was not investigating “any 
newspaper or any group of newspapers,” but “simply investi- 
gating communism” (ibid.). 

Appellant testified on the following Friday, January 6. At 
the date of the issuance of his subpoena, on November 25, 
1955, the Subcommittee had information to the effect that he 
had been active in the Communist Party in Connecticut in 
the mid-thirties; that he had been an official of the American 
Committee for the Protection of the Foreign Born, which 
organization had been cited by the Attorney General as sub- 
versive; that he had been an executive secretary of the New 
York Committee for the Protection of the Foreign Born, a 
related organization; that he had been connected with a mag- 
azine called “Science and Society” which was part of a scheme 
to recruit teachers from American universities and colleges into 
the Communist Party; and that he had been employed by 
TASS, the Soviet news agency, which the Subcommittee be- 
lieved to be a cover for Soviet espionage (J.A. 9, 10-11). 

Appellant, a copyreader for the New York Times (Govt. 
Exhibit 8, pp. 1728, 1729), testified that he was a member of 
the Communist Party from 1935 to approximately 1949 and 
that he belonged to Party cells in Bridgeport, Connecticut, 


Judiciary, United States Senate, 84th Cong., 2d sess., January 4, 5, 6, 1956, 
entitled Strategy and Tactics of World Communism (Communist Activity in 
New York). 
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where he joined the Party; Buffalo, New York; and New York 
City (id., pp. 1730-33, 1739, 1744-1745). However, when 
asked to name the members of a cell to which he belonged in 
New York City, he declined to do so on the grounds that his 
private affairs, beliefs and associations were not proper sub- 
jects for investigation; that their pertinence to any valid leg- 
islative purpose was in doubt; and that it was doubtful as to 
whether Congress had the right to investigate the press (id., 
p. 1735). He disclaimed any reliance on the Fifth Amend- 
ment, relying instead on the First Amendment and the doc- 
trine of separation of powers (id., pp. 1734-35). 

Appellant was advised by the Chairman that the question 
was asked because the Subcommittee was investigating a Com- 
munist cell which it had reason to believe was active in New 
York City (id., p. 1737). He was further advised that the 
Subcommittee could question him about that association be- 
cause “[t]he Communist Party has been found both legisla- 
tively and judicially, by the Congress of the United States and 
by the Supreme Court of the United States, to have been a 
conspiracy to overthrow the Government of the United States 
by force and violence” (id., p. 1738). Nevertheless, appellant 
persisted in his refusal to answer, even upon direction (d., 
p. 1739), and his refusal constitutes the basis for count 1 of 
the indictment (J.A. 4). 

On the basis of his original objections to the inquiry, appel- 
lant declined to answer the questions upon which the remain- 
ing counts in the indictment are predicated (J.A. 4-6)> He 
testified that in 1938 he moved from Bridgeport, Connecticut, 
where he was employed by a newspaper, to New York City 
(Govt. Exhibit 4, p. 1732). He testified that he belonged to 
more than one cell in New York City, and that one of these was 
@ newspaper cell (id., pp. 1739-40; 1744, 1745). He refused to 
state whether the cell was located at one of the major news- 
papers, on what newspaper he worked at the time he was a 
member of the cell and who were the members of that cell (2d., 
pp. 1740, 1741, 1743). He also refused to answer whether 
during all or part of the period from January 1943, to June 30, 


* An exception to his stated grounds for refusal was count 8 (infra, p. 7). 
* Counts 3, 4,6; J.A. 4-5. 
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1951, he was a member of a Communist unit or cell composed 
of employees of the New York Herald Tribune where he was 
then employed; and whether any of the members of the cell 
were currently employed by the Tribune (id., pp. 1741, 1744) 5 

Appellant testified that his first employment in New York 
was with the National Committee for People’s Rights (2d., pp. 
1732, 1743). He was advised by the Subcommittee that in 
1942 this organization had been cited by the Attorney General 
“es a, Communist organization, substantially equivalent to the 
International Labor Defense, legal arm of the Communist 
Party” (id., p. 1743). After working for this organization for 
two or three months, he did research on 2 book, but he deelined 
to give the name of the book or to state for whom he did the 
research (id., pp. 1745, 1746).° He also refused to state whether 
the book.was published by a Communist publishing house, or 
whether the person for whom he worked was known to him to 
be be a Communist, (2d., p. 1746).? Appellant testified that he 
was engaged in the research project for about. three months 
(sbid.). 

Appeilant testified tha for a period of eight weeks he 
was employed by the North American Committee to Aid 
the Spanish Democracy (2d:, :p. 1746-8), but he declined to 
state whether there were any persons in that organization 
known’ to him to be Communists (id., p. 1747). Whereupon 
he was advised by the Subcommittee that in 1949 the North 
American Committee had been cited by the Attorney General 
as a Communist organization and by the House Committee on 
Un-American Activities as a Communist front (ibid.). He 
was further advised that it. had received funds from the'Com- 
munist Party of Massachusetts and from the International 
Workers Order and that its literature’ had been sold’in Com- 
munist bookstores (ibid.). “Nevertheless, he persisted in his 
refusal to answer and further declined to name the person who 
paid him for working for that organization (2d., p. 1748)2° °° 


* Count 10; J.A.5. Count 11; J.A.5. 
*Count 12; J.A. 5. 
® Count 18; J.A. 5. 

$38275—60-——2 


Appellant testified that he also worked for about two months 
as a press agent for Films for Democracy (2d., pp. 1748-49). 
He was informed by counsel for the Subcommittee that in 
March 1944, Films for Democracy had been cited as a Com- 
munist-front organization; that the Cinema Bureau in Mos- 
cow had laid down directives in 1939 concerning the building 
up of audiences for the purpose of agitating against films op- 
posed to the current Communist Party line and supporting 
those that favored the line; and that, pursuant to that direc- 
tive, Film Audiences, a Communist front, merged with Films for 
Democracy to form a new Communist front, Film Audiences 
for Democracy (id., p. 1749). Appellant declined to state 
whether there were any persons connected with Films for 
Democracy known to him to be Communist and to state who 
paid him for his work (id., pp. 1748-49). 

After he left Films for Democracy, appellant worked for 
several months for Veterans of Democracy as press agent and 
researcher for one of its officers who was speaking once a week 
over radio station WQXR (id., pp. 1749-50). He refused to 
answer whether any persons connected with that organization 
were known to him to be Communists and to name the officer 
for whom he worked (id., p. 1750). 

From the fall of 1989 to December 1941, appellant worked 
successively for the Russian news agency, TASS; for the New 
York Peace Committee; and for the American Committee for 
the Protection of the Foreign Born (id., pp. 1751-1752). He 
was advised by the Subcommittee that the American Commit- 
tee for the Protection of the Foreign Born, had been cited by 
the Attorney General as Subversive and Communist and that 
it was known as “one of the oldest auxiliaries of the Communist 
Party in the United States” (id., pp. 1729, 1752). He declined 
to state whether any persons in the New York Peace Commit- 
tee and the American Committee for the Protection of the 
Foreign Born were known to him to be Communists (id., p. 
1752)" 

From December 1941 to January 1943 appellant worked for 
the Buffalo Evening News (id., pp. 1728, 1753). He testified 

20 Counts 14, 15; J.A. 5. 


22 Counts 16, 17; J.A. 5-6. 
» Counts 18,19; J.A. 6. 
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that he jomed a Communist unit in Buffalo, but he refused to 
state who were the members of that unit (id., pp. 1739, 1753).” 
In January 1943, he returned to New York where he became 
a copy reader for the New York Herald Tribune (id., p. 1753). 
He remained with the Tribune until the end of June 1951, 
when he went to his present employment with the New York 
Times (id., 1574). 

Appellant testified that he left the Party in 1948 (id., pp. 
1730-31, 1745). He could not recall writing a formal resigna- 
tion but at about that time he stopped going to meetings and 
paying dues (id., p. 1745). On the basis of privileged com- 
munications between himself and his wife, he declined to state 
whether he told anyone he was quitting the Party (cbid.). 

The Subcommittee thereafter reported the fact of appellant’s 
contumacy to the Committee on the Judiciary, which in turn 
made its report to Congress (Govt. Exhibits 5, 6; Tr. 15). 
Congress then directed that the report be certified by the 
President of the Senate to the United States Attorney for 
prosecution (S. Res. 256, 84th Cong., 2d Sess.), and the certi- 
fication was made as directed (Govt. Exhibit 6).* 


STATUTE AND RESOLUTION INVOLVED 
2US.C. 192 (Rev. Stat., § 102, as amended) provides: 


Every person who having been summoned as & wit- 
ness by the authority of either House of Congress, to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com- 
mittee established by a joint or concurrent resolution of 
the two Houses of Congress, or any committee of either 
House of Congress, willfully makes default, or who, hav- 
ing appeared, refuses to answer any question pertinent 
to the question under inquiry, shall be deemed guilty of 
a misdemeanor, punishable by a fine of not more than 
$1,000 nor less than $100 and imprisonment in 8 com- 

* Count 2;J.A. 4 
* Count 8; JA. 5. 
* Govt. Exhibit 6 inctudes the report to the Committee to. the Senate (8. 


Rep. 1987, 84th Cong., 2d sees.), S. Ree, 256, supra, and the certification by 
the President of the Senate to the United States Attorney. 
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mon jail for not less than one month nor more than 
twelve months. 


Senate Resolution 366, $lst Congress, 2d session, adopted De- 
cember 21, 1950 (96 Cong. Rec. 16872) provides in pertinent 
part: 


Whereas the Congress from time to time has enacted 
laws designed .to protect the internal security of the 
United States from acts of espionage and sabotage and 
from infiltration by persons who seek to overthrow the 
Government of the United States by force and violence; 
and 

Whereas those who seek to evade such laws or to vio- 
late them with impunity constantly seek to devise and 
do devise clever and evasive means and tactics for such 
purposes; and 

Whereas agents and dupes of the world Communist 
conspiracy have been and are engaged in activities (in- 
cluding the origination and dissemination of propa- 
ganda) designed and intended to bring such protective 
laws into disrepute or disfavor and to hamper or pre- 
vent effective administration and enforcement thereof; 
and 

Whereas it is vital to the internal security of the 
United States that the Congress maintain a continuous 
surveillance over the problems presented by such ac- 
tivity and threatened activity and over the administra- 
tion and enforcement of such laws; 

Resolved, That the Committee on the Judiciary or 
any duly authorized subcommittee thereof is authorized 
and directed to make a complete and continuing study 
and investigation of (1) the administration, operation, 
and enforcement of the Internal Security Act of 1950; 
(2) the administration, operation, and enforcement of 
other laws relating to espionage, sabotage, and the pro- 
tection of the internal security of the United States; 
and (3) the extent, nature, and effects of subversive 
activities in the United States, its Territories and pos- 
sessions, including, but not limited to, espionage, sabo- 
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tage, and infiltration by persons who are or may be 

under the domination of the foreign government or 

organizations controlling the world Communist move- 

ment or any other movement. seeking to overthrow the 

Government of the United States by force and violence. 
& * * 


° * 


SUMMARY OF ARGUMENT 


It is the Government’s position that the contentions raised 
by appellant have been disposed of adversely to him in Baren- 
blatt v. United States (360 U.S. 109 (1959)). 


I 


The requirements of pertinency were met: Appellant testi- 
fied before the Senate Subcommittee on Internal Security that 
he had been a member of the Communist, Party for many 
years. He was asked questions about his participation in and 
knowledge of Party cells to which he testified he belonged and 
Communist dominated organizations for which he stated he 
worked. The nature of the Party was explained tohim. Not 


only were the questions pertinent on their face, but explana- 
tions were also given to him. Under such circumstances we 
submit that the topic under inquiry was sufficiently explained 
to appellant and that he was well aware of the pertinency of 


the questions. 
I 


There was no violation of appellant’s First Amendment 
rights because some of the questions required him to name 
individuals. who were members of the Party cells and organi- 
zations about which he was questioned. See Barsky v. United 
States, infra. On the authority of Barenblatt v. U nited States, 
wnfra, there was no unlawful invasion of his rights to freedom 
of the press and to engage in lawful political activity. 


ARGUMENT 


It is submitted that the Supreme Court’s decision in Baren- 
blatt v. United States (360 U.S. 109) is dispositive of the con- 
tentions raised by appellant. That decision affirmed the 
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conviction of petitioner for contempt for refusal to answer 
questions put to him by a subcommittee of the Un-American 
Activities Committee of the House of Representatives. The 
questions related to his participation in or knowledge of alleged 
Communist Party activities at educational institutions in this 
country (360 US. at 114-115). 

The Barenblatt decision dealt with and answered in the 
affirmative three separate propositions—whether the subcom- 
mittee was authorized to compel testimony (360 US. at 116- 
123), whether the questions were pertinent to the subject of 
the inquiry, including whether appellant was aware of their 
pertinency (360 U.S. at 123-126); and whether the inquiry 
violated that petitioner’s rights under the First Amendment 
(360 US. at 126-134). We shall consider each of these prop- 
ositions as they become pretinent to our argument in this case. 

L The requirements of pertinency were met 


Petitioner in Barenblatt first contended that House Rule 
XI of the House of Representatives, the charter of authority 
of the Un-American Activities Committee, was too vague to 
authorize the compelling of testimony (360 US. 115). The 
resolution was stated in general terms and made no mention 
of Communism as a particular topic of inquiry.”* However, 
on the basis of the legislative history of the Rule, the Supreme 
Court held that an “investigation of Communist. activities 
generally, and the attendant use of compulsory process” was 
clearly within the purview of the Committee’s authority (360 
US. 120-121). 

Unlike the petitioner in Barenblatt, appellant does not con- 
tend that the charter of authority of the Senate Subcommittee 

The House Committee was authorized to make investigations “ot (1) 


character, and objects of un-American propaganda activities 
@iffusion within the United States of sub- 
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(S. Res. 366, 81st Cong., 2d sess.; supra, pp. 8-9) is inadequate 
on the grounds of vagueness to compel the giving of testimony. 
It is clear from the language of the resolution itself that one 
topic of inquiry was intended to be “Communism,” and ap- 
pellant.does not question the fact that this authority was given. 
Rather he contends (Br. 8-9, 12-13) that “Communism” as 
“a, topic of inquiry” is “too vague and indefinite to make per- 
tinent any questions asked [him] at the hearing” (Br.8). We 
submit, however, that, the topic of “Communism” in this case 
was sufficiently precise to enable a witness to determine the 
pertinency of the questions put to him. 

, there is nothing in the Barenblatt decision 
to support appellant’s contention (Br. 12-13) that. Commis- 
sion. itself is not sufficiently precise to constitute a subject of 
congressional. inquiry.. On the contrary, in balancing “the 
competing private and public interests at stake” to determine 
‘whether there had been a violation of Barenblatt’s First 
Amendment rights, the Supreme Court stated: “The first ques- 
tion is whether this investigation was related to a valid legis- 
lative purpose, for Congress may not. constitutionally require 
an individual to disclose his political relationships or other 
private affairs except in relation to such a purpose” (360 U.S. 
at 127). The Court then made the following findings with 
respect to the Communist Party (360 U.S. at 127-128): 
~-.- . “That Congress has wide power to legislate in the 

field of Communist activitiesin this Country, and to 
conduct appropriate investigations in aid thereof, is. 
hardly debatable. The existence of such power has 
never been questioned by this Court, * * * Justifica- 
tion for its exercise in turn rests on the long and widely 
accepted view that the tenets of the Communist Party: 


* Clause (3) (supra, p. 9) of the Senate Resolution gave the Subcom- 
mittee 


to overthrow the Government of the United States by force and violence,” 
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include the ultimate overthrow of the Government of 
the United States by force and violence, a view which 
has been given formal expression by the Congress. 
[Footnote reference to Subversive Activities Control 
Act of 1950, Title I of the Internal Security Act of 1950, 
§ 2, 64 Stat. 987-989.] 


The hearings at which appellant testified stemmed from the 
testimony of Mr. Winston Mansfied Burdett, a newspaper man 
and broadcaster, who, in June 1955, had testified i 
about his work as an undercover agent for the Soviet Union 
(supra, pp. 2-3). At the commencement of the hearings, the 
Chairman stated that many of the persons involved in the 
investigations were members of the press and that the primary 
aim of the international Communist conspiracy was the influ- 
encing of public opinion for the purpose of carrying out its psy- 
chological warfare against the United States (supra, pp. 2-3). 
At the time of the issuance of his subpoena appellant was em- 
ployed 2s a copy reader for a leading New York newspaper and 
the Subcommittee had information’ that he had been active in 
the ‘Communist Party’ over a period of years (supra, p. 3). 
‘At the hearing appellant told the Subcommittee that he had 
been a member of the Party from 1935 to about 1949 and that 
during this time hée’had belonged to Party cells in Bridgeport, 
Connecticut; Buffalo, New York; and New York City (supra, 
‘pp.3-4). The first seven questions which he declined to answer 
concerned Communist Party cells; including at least one news- 
paper cell, to'which he told the Subcommittee he belonged dur- 
ing the period of his membership (supra, pp. 4, 5, 7). When he 
refused to name the members of a cell to which he belonged in 
New York City, he was advised by the Subcommittee that it 
was investigating a Communist cell which it had reason to be- 
lieve was active in New York City and that the “Communist 
Party has been found both legislatively and judicially, by the 
Congress. of the United States and by the Supreme Court of the 
United States; to have been a conspiracy to overthrow the 
Government of the United States by force and violence” 
(supra, p.4). It is submitted that such an explanation made 
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the subject’ and purpose of the inquiry indisputably clear to 
appellant.* 


Contrary. to appellant’s contentions (Br. 10-12), the ques- 
tions which he refused to answer were clearly pertinent to the 
Subcommittee’s investigation of Communism and appellant 
was well aware of their pertinency. Certainly with respect to 
the first seven questions concerning his activities and associa- 
tions in cells to which he testified he belonged (supra, pp. 4, 5, 
7), it cannot be seriously argued that such questions were not 
pertinent to an inquiry into Communism and that appellant, 
having told the Subcommittee he belonged to those cells, was 
not well aware of their pertinency. The remaining questions 
which he refused to answer concerned his activities and asso- 
ciations in organizations for which, he testified, he worked 
while a member of the Party (supra, pp. 5-6). The Subcom- 
mittee had information connecting these organizations with the 
Communist Party and it so advised appellant as to the content 
of that information (supra, pp. 5-6). The precise questions 
asked were pertinent on their face and so again it cannot seri- 
ously be argued that the questions were not pertinent and that 
appellant was not adequately apprised of their pertinency. 

In view of the substance of the questioning in this case, it 
would be both impractical and unreasonable to require the 
Subcommittee to define with greater specificity “the topic of 
the hearing” (Br. 13). The pertinency of the questions to an. 
inquiry into Communism was “clear beyond doubt” (Baren- 
blatt v. United States, supra, 360 US. at 125), and the ques- 
tions. were asked with reference to cells and organizations to 
which appellant, testified he belonged. In short, they were 
pertinent to appellant’s own testimony respecting his bare 

* The case is distinguishable from Watkins v. United States, 354 U.S. 178 
(1957), relied on by appellant (Br. 13). In that case not only was no such 
definition given to the petitioner (354 U.S. at 209-215), but the inquiry was 
considerably broader in scope. The petitioner was asked whether some 
thirty-one persons, apparently chosen at random by the subcommittee, who 
had previously been identified as Communists were also known to him to be 
Communists (354 U.S. at 185, 213-214). In this connection we submit that 
appellant’s statement that “Watkins clearly knew why each particular ques- 
tion was asked” is directly contrary to the holding in the Watkins case which 
was reversed because the subject matter of the inquiry had not been made 
to appear with “indisputable clarity” (354 U.S. at 214). 


4 


membership in the Communist Party and the Subcommittee 
could not be expected to anticipate and to compartmentalize 
what the precise ramifications of his Party activities may have 
been. 

Appellant contends (Br. 14-23) that the questions are not 
pertinent because they required him to disclose names of his 
associates. Whereas not all of the questions upon which the 
counts in the indictment are based required him to name his 
associates (J.A. 4-6), it is submitted, with respect to those 
which did, that in an inquiry into Communism questions about 
one’s associates in the Communist Party and in Party dom- 
inated organizations are pertinent. In this connection appel- 
lant’s reliance (Br. 14-18) upon the Barenblatt decision is mis- 
placed because no adverse inference may be drawn from the 
Supreme Court’s failure to pass on Barenblatt’s refusal to state 
whether he knew Crowley as a member of the Communist 
Party. The Court also passed for decision Barenblatt’s count 
five question which was not a so-called “informer question”. 
The Court passed these questions (three and five) because they 
did not directly “on their face” relate “to his participation in or 
knowledge of * alleged Communist Party activities at educa- 
tional institutions in this country.” (Emphasis added.) (360 
US. at 115.) The Court thus rested its decision to affirm Bar- 
enblatt’s conviction on those questions which it found did so 
directly relate on their face. 

This Court has repeatedly held that the power to inquire 
into Communism includes the power to require witnesses to 
identify individuals who belonged to the Community Party. “Tf 
Congress has power to inquire into the subjects of Communism 
and the Communist Party,” as was said in Barsky v. United 
States, (83 U.S. App. D.C. 127, 132, 167 F. 2d 241, 246 (1948), 
cert, denied, 334 US. 843), 


“it, has power to identify the individuals who believe 
in Communism and those who belong to the party. 


*«“Tojr knowledge of” here (used after “his participation in”) undoubt- 
edly means knowledge of the participation and activities of others. This 
should be sufficient and final answer to the contention that the Barendlatt 
opinion should be interpreted to exclude from testimonial compulsion ques- 
tions about “others”, that is, so-called “informer questions.” 
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The nature and scope of the program and activities 
depend in large measure upon the character and num- 
ber of their adherents. Personnel is part of the subject: 
Moreover, the accuracy of the information obtained 
depends in large part upon the knowledge and the atti- 
tude of the witness, whether present before the Com- 
mittee or represented by the testimony of another. We 
note at this point that the arguments directed to the 
invalidity of this inquiry under the First Amendment 
would apply to an inquiry directed to another person as 
well as to one directed to the individual himself. * * * 
The problem relates to the power of inquiry into a mat- 
ter which is not a violation of law. [Emphasis 
supplied. ] 
The holding of the Barsky case was reaffirmed in Flazer v. 
United States, (list of workers of the Communist dominated 
United Public Workers), 98 U.S. App. D.C. 324, 328-329, 235 
F. 2d 821 (1956), reversed on other grounds, 358 U.S. 147; 
Morford v. United States, (identity of members of the Publica- 
tions Committee of the National Council for American Soviet 
Friendship, Inc.), 85 U.S. App. D.C. 172, 176 F. 2d 54, 57 
(1949), reversed on other grounds, 339 U.S. 258; Marshall v. 
United States, (list of contributors to the National Federation 
for Constitutional Liberties), 85 U.S. App. D.C. 184, 176 F. 2d 
473 (1949), cert. denied, 339 U.S. 933; and in the original opin- 
ion in the Barenblatt case wherein this Court stated (100 U.S. 
App. D.C. 13, 22, 240 F. 2d'875, 884 (1957)): 


“Tf the Haldane Club of the Communist Party, to 
which appellant allegedly belonged, was in fact, princi- 
pally a Marxist study group and, as believed by the 
subcommittee, an adjunct of the Communist Party, we 
cannot say that the identity of its members and the 
extent and nature of their participation were not mat- 
ters of legitimate concern to the subcommittee under 
its enabling resolution.” 

Appellant’s final contention (Br. 22-23, 26, 31-32) with 
respect. to pertinency is that the questions he refused to 
answer were too remote in point of time since some of them 
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dated back to as far as 1935 when he joined the Party. The 
questions covered the entire period of his membership, from 
1935 to 1949, and included requests for information about his 
present knowlege of Party cells. See Counts 5 and 7, supra, 
pp. 4-5. It is, of course, obvious that to determine the present 
and future menace of the Party one must of necessity inquire 
into its past. 

The fact that appellant refused in good faith to answer the 
questions (Br. 20-21) is not material. As the Supreme Court 
stated in Sinclair v. United States, 279 US. 263, 299 (1929), 


«e © * The gist of the offense is refusal to answer perti- 
nent questions. * * * No moral turpitude is involved. 
* * * He was bound rightly to construe the statute. 
His mistaken view of the law is no defense.” 
And again in the Watkins case the Court stated (354 U.S. at 
208): 
«“* ® * An erroneous determination on his part, even 
if made in the utmost good faith, does not exculpate 
him if the court should later rule that the questions 


were pertinent to the question under inquiry.” 


IL There was no unlawful invasion of appellant’s first 
amendment rights 


Appellant contends that the Barenblatt decision is not appli- 
cable to those indictment questions which required him to 
name persons who were associated with him in Communist 
cells and organizations (Br. 16-23). We submit, however, 
that the Barenblatt decision clearly upholds the authority of 
Congress to investigate Communism (360 U.S. at 127-129); 
that this court has repeatedly held that “[i]f Congress has 
the power to inquire into the subjects of Communism and the 
Communist Party, it has power to identify the individuals 
who believe in Communism and those who belong to the 
party” (Barsky v. United States, supra, 83 U.S. App. D.C. at 
127, 167 F. 2d at 246; see supra, pp. 14-15) ; and that this hold- 
ing of the Court was cited with approval in the Barenblatt case 
(360 US. at 131). 
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Appellant next contents that the investigation is invalid 
because it invaded freedom of the press (Br. 23-26). Whereas 
we agree that Congress may not investigate the press as such, 
there is nothing in the transcript of the hearing to support 
appellant’s contention that the Subcommitte had singled out 
any one newspaper as “the real target, of this inquiry” (Br. 
25). At the opening of the hearings both Senator Hennings 
and the Chairman of the subcommittee stated that they were 
not. investigating “any one newspaper” or “any group of 
newspapers as such.” Rather because of the testimony of 
Winston Burdett and subsequent. witnesses, they were trying 
to determine to what extent the Communist Party had at- 
tempted to influence and subvert the American press (supra, 
pp. 2-3). The authority to investigate Communism must not 
be denied Congress because it may also involve Communist 
infiltration of the press any more than it can be denied Con- 
gress because education is involved (360 U.S. at 129-130). 

Finally appellant contends that the questions put to him 
invaded the area of “lawful political activity” and that the 
Court erred when it refused to permit him to prove that his 
activities and those of his associates were concerned only with 
the lawful aspects of the Party (Br. 26-31). In answer to 
these contentions we respectfully refer the Court. to the fol- 
lowing language in the Barenbdlatt decision (360 U.S. at. 128- 
129): 

* * * To suggest that because the Communist Party 
may also sponsor peaceable political reforms the con- 
stitutional issues before us should now be judged as if 
that Party were just an ordinary political party from 
the standpoint of national security, is to ask this Court 
to blind itself to world affairs which have determined 
the whole course of our national policy since the close 
of World War II, affairs to which Judge Learned Hand 
gave vivid expression in his opinion in United States v. 
Dennis, 183 F. 2d 201, 213, and to vast burdens which 
these conditions have entailed for the entire nation. 
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And further in his opinion Justice Harlan stated (360 US. at 
130): 
* * © The strict requirements of a prosecution under 
the Smith Act, see Dennis v. United States, supra [341 
US. 494] and Yates v. United States, 354 US. 298, are 
not the measure of the permissible scope of a congres- 
sional investigation into “overthrow,” for of necessity 
the investigatory process must proceed step by step. 
The questions which appellant refused to answer have been 
shown to be pertinent and within the authority of the Sub- 
committee to ask and it cannot be assumed that the Subcom- 
mittee would have “exceeded permissible bounds” had appel- 
lant not precluded questioning at the threshold (360 US. at 
132). 
; CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Otrver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Wuu1am Hrrz, 
Doris H. SPANGENBURG, 
Assistant United States Attorneys. 
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